










DECISION AND ORDER (Plaintiff's Motion to Amend) 
CV0652-21; Diann A. Naputi, et. al. v. Vern Stanly Asuncion, Jr. 

C. Is the Motion to Amend Disfavored Because of Repeated Failures to Cure 
Deficiencies? 

The Court answers this question in the negative. Defendant asserts that Plaintiff has 

repeatedly failed to cure the deficiencies of their complaint and that "repeated failures to cure 

deficiencies by amendments previously allowed" is a factor that may mitigate against leave to 

amend. Pl.'s Opp'n to Def.'s Mot. to Dismiss at 9, (Nov. 7, 2022) (citing Arashi & Co. v. 

Nakashima Enterprises, Inc., 2005 Guam 21 ,r 16). Plaintiff replies, however, thatArashi and other 

cases cited by Defendant are distinguishable, because they "denied leave to amend the complaint 

for a third time and Plaintiff Naputi here has cured formed faults." Pl.'s Reply to Opp'n to Pis.' 

Mot. for Leave to File 2d Am. Compl. at 5, (Nov. 18, 2022). Further, Plaintiff"engaged substitute 

legal counsel for preparation of the Proposed Second Amended Complaint." Id. The Court agrees 

that these facts distinguish the present matter from Arashi, and that new counsel has addressed the 

deficiencies found by the Honorable Arthur B. Barcinas in his previous Decision and Order. 

Therefore, the Motion to Amend is not disfavored because of repeated failures to cure deficiencies. 

D. Is the Motion to Amend Futile Because the Plaintiff's Claims Are Time 
Barred? 

The Court answers this question in the negative. Defendant asserts that Plaintiffs claims 

are time barred, and therefore amendment is futile. Pl.'s Reply to Opp'n to Pis.' Mot. for Leave to 

File 2d Am. Compl. at 9, (Nov. 18, 2022) ( citing Holmes v. Flower Food, Inc., 542 F. App'x 556, 

557 *9th Cir. 20139 and McGhee v. Guam Cmty. Coll., No. CIV. 07 - 00012, 2008 WL 914996, 

at *3 (D. Guam Mar. 31, 2008). Defendant's argument is derived from the fact that Plaintiff's 

claims, "are based on the Grant Deed (July 6, 2017) and Durable Power of Attorney (July 27, 
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2017)" and the applicable limitation periods for the claims "are one year from the date of the 

registration of the lal)d for a quiet title action." Id. at 10 ( citing 21 GCA § 29146 ( one year for 

Conversion) and 7 GCA § l 1305(d) (three years for Breach of Fiduciary Duty and three years for 

Fraud). Therefore, according to Defendant, the statute of limitations ran out on these claims in 

July 2018 and July 2020, before Plaintiff filed their original Verified Complaint on August 27, 

2021. Id at 10. 

Plaintiff replies that, generally, "plaintiffs may overcome the statute oflimitations if they 

properly plead the circumstances surrounding the discovery of the cause of action and why it 

could not have been discovered sooner." Pl.'s Reply to Opp'n to Pis.' Mot. for Leave to File 2d 

Am. Compl. at 6, (Nov. 18, 2022) (citing Bourland v. Salas, DCA CIV. 82-0224A, 1986 WL 

68918, at *3 (D. Guam App. Div. Oct 24, 1986). Plaintiff concedes that "[ d]discovery occurs 

when a plaintiff could have discovered the wrongful acts with reasonable diligence," however, "a 

fiduciary relationship does relax the requirement for diligent inquiry." Id. (citing Salas, DCA 

CIV. 82-0224A, 1986 EL 68919, at *4 and Knapp v. Knapp, 15 Cal.2d 237, 100 P.2d 759, 761 

(1940)). As such, Plaintiff argues that Defendant stood in a "confidential and fiduciary 

relationship with Hildegard Asuncion" and therefore the requirement of diligent inquiry should 

be relaxed. Id. Finally, and critically, Plaintiff argues that "the underlying facts were not or should 

not have been discovered until on or about August 20, 2021, when Plaintiffs Ex Parte Petition 

for Appointment of Guardian ( showing that Hildegard Asuncion suffers from mental and physical 

dependency) was granted." Id 

Defendant argues, in contrast, that "Plaintiff Hildegard Asuncion-who signed her estate 

planning documents in the presence of a notary - was aware of the transactions and must be 
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presumed to have had knowledge of them at the time." Pl.'s Opp'n to Def.'s Mot. to Dismiss at 

12, (Nov. 7, 2022). These documents were signed in 2017, so Defendant seems to think that 2017 

is when "Plaintiff Hildegard Asuncion" should have discovered the facts circumstances 

surrounding the causes of action. However, so-called "Plaintiff Hildegard Asuncion" is not 

actually the Plaintiff in this case. Diann A. Naputi is the Plaintiff, personally and as Guardian for 

Hildegard Asuncion. Therefore, the underlying facts were not or should not have been discovered 

by Plaintiff Diann A. Naputi until on or about August 20, 2021, when Plaintiff's Ex Parte Petition 

for Appointment of Guardian (showing that Hildegard Asuncion suffers from mental and physical 

dependency) was granted." As such, the Motion to Amend is not futile because the claims are 

time barred. 

CONCLUSION 

For the foregoing reasons, the Court hereby GRANTS Plaintiff's Motion to Amend. Any 

and all amendments must be filed within twenty days of this Order. 
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